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Re: 220 MHz Radio Service Modification and
Construction Extension NQtice Qf Ex Parte Pr.sentatiQn

Dear Mr. Caton:

Pursuant to Section 1.1206 Qf the CQmmissiQn's Rul•• , we are
submitting herewith two copi.. of ~ l.tt.r d.liv.red today ~o

Chairman Hundt and to each Qf the individual cQ_issiQners
regarding the Order in the FQurth Nolie! Qt Propos.d Rulgakinq, PR
Docket No. 89-552, GN Docket No.t93-252, FCC 95-381 (August 21,
1995), and the Noveaber 1, 1995 AMTA r.qu.st tor extension of time
to construct non-nationwide 220 MHz lic.n.... Pl•••• includ. these
materials in the abov.-r.t.r.nc.d dock.t proc••dings.

Pleas. direct any qu••tions r.garding this matter tQ the
undersigned.

RGN\cATON\4f

No. of Copiel rec'd Q-d- L
ListABCDE
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December 6, 1995

ChairJlan Reed Hundt
Federal Co..unications Commission
1919 M street, N.W.
Room 814
Wa.hington, D.C. 20554

Re: 220 MHz Radio Service Modification
and Con.truction Extensfon

,~ ,Po -,. ....... -
~ .•~ '. ". 'Ii 1"'"".0Ii 1 ~,'" i -, """ .' ":LC._

.DEC 6 1995

Dear Chairman Hundt: '"
.~

This law f ina repr..ents Inc01l Co_unications corporatid.
North Aaerican Mobile Sy.t_, Inc., in Touch Service.,. and-·Glo '
Acqui.ition Corporation. All of the.~ coapan.i:e. have COD8~e4
and -.nage 220 11Hz SIIR facilities. We, are writing to brift9 to your
attention the critical iJIportance of t1l0 it_ currently before the
cc.ai••ion: The 0rsltr in the Fqurt;h JIo1;iQl of Prapptlad Matkina,
PR Docket No. 89-552, GM Docket Ho. 93-252, pee 95-381 (August 21,
1995), and the· Hov..... 1, 1995 AWl'A requ_t for extension of ti.e
to con.truct non-nationwide 220 MHz licen_. that Will not seek
modification.

R8CJarding the proposed rule. for modification of 220 MHz
license., the C~i••ion has pending before it two alternative
approache.. The AIft'A propo.al is universally supported by the 220
MHz industry. It i. a coapromis. between the indu.try'. critical
busines. coftCern. and the PCC' s concern. r8CJarding "spectrum land
gru." by ~,~l1cen••e.. The PCC's propo.al, however, does
not taU, " · tion the critical busine•• is.ue. rai••d by
the indua l 0p0.al would cripple this _rging competitor
that ia· ,.ldift9 the public with low cost, di.patch
servi~. i..., on the issue of extending the construction
deadline f ilYst- which do not require modification, the pec has
pending before it two proposals: One SUbmitted by AM'!'A, which
again is universally supported by the 220 MHz industry, and an FCC
proposal for a short 30-day extension, which will not provide any
meaningfUl relief and which ignores the fact that industry members
cannot intelligently decide where to construct facilities until the
~ification rule is finalized.
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All of the manufacturer., .ystam operator., managers and
licensees who have participated in these two matters have strongly
voiced their opposition to the FCC's proposals for good reason:
The FCC's proposals will damage the indu.try so severely that it
may never recover - all inth. naae of "protecting" the spectrum
for .cae future, a. yet unidentified, auction bidders. The FCC'S
proposals will not provide the relief the industry has demonstrated
is warranted, they are unsupported by any r.cord and they fly in
the face of the ag.ncy's ownprecedential action regarding other
encumbered spectrum. These isaues are more fully explained in the.
attached "Synopsis of Industry Support for AMTA's position on 220
MHz Modifications and Construction Exten.ion".

From the legal .tandpoints of due process and fund...ntal
fairn.s., it i. iBPortant to empha.ize that the FCC has provided
expan.ive modification opportunities to both MDS lic.n•••• and 900
MHz licen•••• prior to the auctioning of the•• encumbered .pectrua
blocks. Yet the C~is.ion is denying a .imilar m.aningj­
.edification opportunity to incumbent~220MHz licen••e.. Ther. 1:
no r.cord to support this discriminat~ry treatment of the 220
radio s.rvice. \'

Like the MOB licenses and the 900 MHz licens_, the 220 MHz
licen..s were awarded via a lottery proce.. and th.re exi.t. no
valid rea.on for dillCri.inatinq qab••t th_ lottery winner. (who
abided by the FCC rul_ in place ·at the tt-e) in favor of semle as
yet unidentified spectru1l bidders. The .stablish.d FCC pr.ced.nt
d_nds that the s_ .ubstantive pr.-auction modification right.
accorded MDS and 900 11Hz SMR lic..-. should be accorded 220 MHz
licen_.' In lipt of the PCC'. 8Ubstantial precedent and the
cOllpelling facts of the in.tant situation, adoption of the FCC's
proposal. on the aodification rul.. and con.truction extension
could only ~ vi.wed as arbitrary and capriciou••

, ....... also .stablished cl.ar precedent on defining
the subs a .-.nin9ful modification rul.. In the c.llular
••rvic. .edifi.d it. own rules to enlarge cellular service
areas once the cellular service was op.rational and demonstrated
actual coverage in a real-world environment that exceeded the
theoretical calculations contained in the FCC's rules. In the same
situation in the 220 MHz arena, the FCC is ••eking to contract the
••rvice ar.a for a technology that has deaon.trated it can provide
••rvic. in a real-world environment that far excead. the
theoretical calculations in the existing rules. Again this appear.
to be an effort to "preserve" 220 MHz service areas for future
spectrum auction winners to the detriment of existing licensees who
are currently serving the public interest.
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The tortured requlatory history of the 220 MHz radio service
has been well documented and explained in numerous sUbmissions to
the FCC so it need not be reiterated herein. Now it is requested
that as the decision nears on these two critical i.sues you
consider the matters s~rized herein and support the AMTA
position on the 220 MHz· modification rule and construction
extension request.

Thank you for your attention to this matter.

A copy of this letter i8 being filed with the secretary's
office as required by the FCC's rules. .

RespectfUlly submitted,

........
Bncloaure

cc (v,encl.): Ruth KilJaaan, E8q.

,.

I·~.:... "
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Pending before the FCC are two items of critical importance to
the viability of the entire 220 MHz radio industry:

• The Fourth Notice of Proposed Ruluaking proposing
modification standards for 220 MHz systems and an
extension of time to construct systems which require
modification.

• AMTA' s Nov.mber 1, 1995 request for an extension of time
to construct non-modified 220 MHz systems, which would
parallel the same extension of time proposed by the FCC
for modified syste.s in the 4th NPBM.

The 220 MHz industry is at a crucial turning point concerning
wh.ther or not it will emerge as a viable low cost provider of
di.patch service to the nation's bu,in.,s users. The FCC'S
d.cision on these two it..s will have critical impact on the future
of the industry. For the following policy and legal reasons, thilt
FCC is urged to _dept the AMTA Posit~on on these items. i

Th. Order on 4th IPRI should ad.pt the AMTA position on tdL
modification rule for the following reasons: .

• 220 MHz is the only service in the history of the FCC for
which the original perait_ w.r. n.ver giv.n the
opportunity to modify to r.1ocat. bafor. the initial
contrtruction d.ad1in. in order to maxiJIiz. syat. d.sign;
radio and t.l.vision broaclca.'ter., c.llular, PCS, 800/900
MHz, SMRa, MMDS and. paging ca.pani•• w.re all given an
opPOrtunit.y to maximize th.ir tran••it location. and
sy.t... operating param.ters atter completing the initial
application process.

• S,~linq out 220 MHz as the only radio service to be
canie4 ~ ~ningfu1modificat.ion opportunity is arbitrary
>. ':'c:apl:ltJIous. It is blatantly anti-competitive: The

., . . ,lng220 MHz radio service must cOJlPlte for dispatch
'f '. with the establi.hed 800/900 MHz radio service,

. has bad ample opportunity to maximize system des~gn
iilodityinq transmitter locations to provide wide-area

coverag., redundant coverage of high d.nsity traffic
corridors, and the like. While these competitive services
modified operations to enhance their competitive
position, 220 MHz modifications were prohibited entirely.

• At the ti.. the FCC accepted 220 MHz applications, the
rules in effect for the incumbent SMR s.rvices,
(utilizing .various spectrum allocations) allowed
virtually unrestricted modification of transmitter sites,



subj.ct to frequency coordination. The FCC did not give
220 MHz applicants any notice that this modification
policy would not apply to the 220 MHz service. Instead
of opening a window applying this modification policy to
220 MHz applicants after the processing of the initial
applications, the FCC instituted a freeze on
modifications.

• The "temporary" freeze on 220 MHz modifications has been
in effect over .4 1/2 years ever since the
applications were submitted. until the summer of 1995
the FCC gave no inkling that it intended to propose rules
to severely limit the ability of 220 MHz licensees to
relocate before constructing.

• SUbstantively, the FCC's 220 MHz modification proposal is
so restrictive that it is meaningless, thus it is
unanimously opposed by every sector of the 220 MHz
industry; procedurally, it is in.xcu.ably burdensome and
imprecise to the point it will engend.r endless
litigation as to whether or not proposed modifications
impermis.ibly redefine the licensee's theoretical dBCl
contour.

;(

• The FCC's 220 MHz modifiqation proposal ignores Fet:
prec.d.nt of adopting rule.\that reflect the real world
Performanc. of a particular'. radio service e.g'., initial
c.llular r.liable service contours based on theoretical
calculations were later .edified by the FCC to expand
protected c.llular s.rvic. area. ba.ed on the input from
actual operating sy.t_. Lik.wi••, in MOS the FCC
r.cently .ar. than doubled prot.cted service areas for
incUllbent lic.n..... Now that the 220 MHz s.rvice is
op.rational and real world input deaonstrates that the
systea. are outp.rforming the FCC's pr.vious th.oretical
calculations, the FCC is s.eking t.Q Ibrink the protected
s.rvice ar.a for 220 MHz licen•••••

',-
• The FCC'. lIOdification proposal is coapletely contrary to
~ precedent the FCC has established regarding
ilIcuwhe'E"ed spectrum auctions. Prior to the November
ifI[iLL-c~t of the MOS auction (th. first encuaber.d
~ auction) the FCC peraitt.d licen.ees an
.....trict.d opportunity to upgrade and relocate
facilities so as to maximize system operations. (It also
lift.d a three year ITFS filing freeze, which further
enhanced opportunities for MOS incumbents). Similarly,
with respect to 900 MHz SMR, the FCC permitted
unr.stricted modifications in the DFAs and further
enhanced incumbent rights by granting primary status to
secondary sites for certain prior filed applications.
The FCC's precedent permitting these' incumbents the

'-:- Page 2 -



flexibility to maximize system design before instituting
auctions is indirect conflict with what the FCC is
proposing for 220 MHz licensees.

• Virtually the entire 220 MHz radio industry has supported
the ANTA modification proposal. It provides the
necessary flexibility for licensees to relocate while
being sUfficiently restrictive to guard against a
"spectrum land grab" and preserve unutilized 220 MHz
spectrum for auctions.

• without the ability to provide the reasonable service
coverage that the AMTA modification proposal will make
possible, the 220 MHz industry will not be able to
attract subscribers., The industry's two manufacturers
will not be able to sell equipment and the industry will
come to a halt. This will seriously devalue the spectrum
for any future auctions, not to mention kill an emerging
competitive, low cost dispatch service that has already
begun to serve the public.

- ANTA'. proposal is a compromise which protects again.t
the projected abuses feared by FCC staff. However, t~
FCC's proposal ignores entirely the critical issu.
raised by the industry - it; is un.upPOrted by any recod!
in its overly restrictive \ approach to addressing the
staff's undocumented speculation that 220 MHz licensees
are attempting to engaq. in a "spectrum land grab".

The FCC should adopt the Noveaber 1, 1995 ANTA proposal to
extend the con.truction deadline for non-.oesified 220 MHz syst_
to be concurrent with the PCC's own propo.al for the .xten.ion of
con.truction deadline. for modified syste.. as set forth in the
Four1;h Notic. of PrOposed Rulgakinq:

•

•

•

•

The current construction deadline for 220 MHz facilities
is December 31, 1995.

The PCC ... to have acted JlUch sooner on the modification
~'IIO ~. licens.e. could know wh.th.r or not d.sir.d

I·.' !ica~lon. to lic.ns•• would be permissibl••
................\.~ the FCC has not acted ti.ely on the modification
' .. '" licen••••, have not be.n able to make rational

'~'iIIea. d.cisions as to where and how to build and
whether or not the FCC's modification rule will impact
their decisions on appropriate transmitter sites.

If the FCC does not ext.nd the time to construct non­
modified system., it is likely that every sinqle licensee
will be forced to seek a modification in order to rem.dy
the inequity of having to decide to build before knowing

, - Pag_ 3 -



what the rules on trans.itter relocation are. Such a
re.ult will cause a totally unnecessary administrative
burden for the FCC - in processinq such modification
applications.

• Extendinq the construction deadline for non-modified
systeas for only one month would be arbitrary and
capricious. Businesses have not been able to make
determinations as to where certain of their systems can
be built. It is only when the modification rule. are in
place that such a determination can be made. If the
modifications rules are adopted some time in December,
all the licensees nationwide will have only a few weeks
in which to construct systems that do not fall within the
FCC's modification quidelines.

• It is irrelevant that past construction extensions have
been qranted for non-modified systeas; the deadline for
construction must be tied to soae rational period of time
after the industry is informed of the rule for aodifyinq
systea locations - so lonq as no substantive rule. are in
place, the licensees are in regulatory limbo and it ~....•..
Blmply not prudllJ1t to construct. t

,.
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